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1 General Criminal Law Enforcement

1.1 What authorities can prosecute business crimes,

and are there different enforcement authorities at the
national and regional levels?

Business crime offences are primarily governed by crim-
inal law and prosecuted by the Austrian Public Prosecutor’s
Office (Staatsanwaltschaft, StA) or the more specialised Public
Prosecutor’s Office for the Enforcement of Business Crimes
and Corruption (Zentrale Staatsanwaltschaft zur Verfolgung von
Wirtschaftsstrafsachen und Korruption, WKStA).

However, there are other authorities that may be responsible
for prosecuting business crime offences, such as the financial
criminal authorities, for certain financial offences.

The Austrian Criminal Code (Strafgesetzbuch, StGB)
differentiates between offences to be prosecuted ex officio
(Offizialdelikte) and offences for which the victim must
authorise prosecution (Ermdchtigungsdelikte) or for which the
victim must file charges themselves (Privatanklagedelikte).
However, most offences are prosecuted ex officio.

1.2 If there is more than one set of enforcement

agencies, how are decisions made regarding the body
that will investigate and prosecute a matter?

A public prosecutor’s office is established at each location of a
regional court that has jurisdiction over criminal cases. These
publicprosecutor’s offices are responsible for investigation and
prosecution in the jurisdiction of that court and in the district
courts subordinate to the regional court, where they may be
represented by district prosecutors. Most of these district
prosecutors are not trained lawyers but specially trained civil
servants. District prosecutors handle crimes with low penal-
ties only.

About 15 years ago, a public prosecutor’s office specifically
responsible for corruption and white-collar crime was estab-
lished: the WKStA. Among other things, it is responsible for
serious official and corruption offences as well as white-collar
criminal and financial offences with damages exceeding EUR
5million. Insofar as specific economic knowledge seems to be
necessary for the effective prosecution of white-collar crime
cases, the WKStA may take over the case from the public pros-
ecutor’s office.

The public prosecutor is responsible for initiating crim-
inal proceedings, as well as investigating, pressing charges or
suspending investigation procedures. The public prosecutors are
assisted in their investigations by the criminal police. Judicial
authorisation is required for some investigative measures.
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1.3 Can multiple authorities investigate and enforce

simultaneously?

As the public prosecutor’s office alone conducts the investi-
gations in criminal proceedings, investigations by multiple,
different authorities in the same case are not possible.

This means that the public prosecutor’s office has the sole
investigative and — with the exception of private and subsid-
iary prosecution — also the prosecutorial monopoly. However,
the criminal investigation department, which is obliged to
report to the public prosecutor’s office and to comply with
instructions given, may also investigate certain cases on its
own initiative, without directly involving the public prosecu-
tor’s office. Investigative proceedings may neither be initiated
nor continued against the will of the public prosecutor’s office.

If there are disputes over jurisdiction between several public
prosecutors, either the senior public prosecutor must decide,
or otherwise the procurator general.

1.4 Is there any civil or administrative enforcement

against business crimes? If so, what agencies enforce
the laws civilly and which crimes do they combat?

A victim may join the criminal proceedings as a private party
and/or file a civil lawsuit. After winning a civil case, the
awarded amount can be executed on the defendant.

In criminal proceedings, the prosecuting authorities can
order seizures or freeze accounts. Victims of crime have the
right to inspect files and can use this information.

Austrian law provides for the possibility of applying for
temporary injunctions to secure claims.

There are various administrative agencies that can impose
administrative sanctions depending on the sector in which the
infringement occurs.

1.5 What are the major business crime cases in your

jurisdiction in the past year?

The “BUWOG scandal” where, after three years of trial, in
December 2020, a former Austrian Minister of Finance, Karl-
Heinz Grasser, — as one of several defendants — was sentenced
to eight years in prison. The subject of the proceedings was,
among other things, the accusation of corruption in connec-
tion with payments of millions of euros related to the priva-
tisation of federal housing. In March 2025, Austria’s Supreme
Courtupheld his conviction for breach of trust, acceptingillicit
gifts and falsifying evidence, but reduced his sentence to four
years in prison, citing the lengthy duration of proceedings.
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On June 2, 2025, he commenced this sentence at Innsbruck
correctional facility.

Another case that became known beyond the country’s
borders was the so-called “Ibiza affair”, which involved poli-
ticians from a later governing party, including the Vice-
Chancellor, who was, however, only a member of the National
Council atthe time. In a secretly recorded video, said individuals
were filmed in a villa in Ibiza with an alleged niece of a Russian
oligarch, towards whom they showed, among other things, a
willingness to engage in corruption and to secretly take over
independent media. The scandal led to the resignation of the
involved politicians from their political posts and intra-party
functions, as well as to the end of the coalition. Investigations
were conducted for embezzlement, incitement to embezzlement
and acceptance of a benefit intended to influence.

Another current and prominent case that has aroused
public interest is the case of Sophie Karmasin. Karmasin is
an Austrian People’s Party (OVP)-affiliated pollster who was
sentenced in the first instance to 10 months’ imprisonment
for allegedly encouraging two competitors to submit sham
offers for three studies for the Ministry of Sport in order to get
the contract herself. Karmasin was convicted of collusion in
restraint of trade (wettbewerbsbeschrinkende Absprache). This
verdict is seen as the starting signal of judicial preparation
for a series of trials that are likely to follow on the so-called
Austrian People’s Party “advertising affair”.

In 2024, former Federal Chancellor Sebastian Kurz was
convicted of labelling false statements in an investigative
committee for personnel decisions. His conviction included
a suspended sentence of eight months. In May 2025, Vienna’s
Higher Regional Court reviewed the conviction for giving false
testimony to a parliamentary inquiry and overturned the
eight-month suspended sentence, finding that the evidence
did not meet the standard for a false-evidence offence. This
acquittal effectively removed his only criminal conviction.

Furthermore, one of the richest people in Austria went bank-
rupt this year. In this context, the WKStA initiated investiga-
tions, among other things, because of the suspicion of fraud.
It remains to be seen which charges will be filed. The accused
was taken into pre-trial detention at the beginning of 2025.

2 Organisation of the Courts

2.1 How are the criminal courts in your jurisdiction

structured? Are there specialised criminal courts for
particular crimes?

In the first instance, either a district court (Bezirksgericht) or
a regional court (Landesgericht) makes a ruling. The district
courts have jurisdiction to rule on all criminal offences for
which a mere fine or imprisonment not exceeding one year
is threatened. The regional courts have jurisdiction to rule
on all misdemeanours and felonies for which imprisonment
exceeding one year is threatened, as well as —regardless of the
threat of punishment — over certain offences specified in the
law (e.g. dangerous threat).

While cases before the district courts are always adjudi-
cated by a single judge, the composition of regional courts
varies. Criminal offences punishable by life imprisonment or
by a threatened minimum sentence of more than five years and
additionally a maximum sentence of more than 10 years, as well
as other special offences mentioned in the law (e.g. political
crimes), are tried before a panel consisting of three professional
judges and eight jurors (Geschworenengericht). Criminal offences
punishable by a minimum sentence exceeding five years, which

iclg

do not fall within the competence of the Geschworenengericht,
as well as offences mentioned in the law (e.g. embezzlement,
serious fraud —if a certain amount of damage has been exceeded
or there was an intention to exceed it), are tried before a panel
of one or two judges and two lay jurors (Schdffengericht). Other
criminal offences are decided by a single judge.

There are no specialised criminal courts for any particular
crimes.

In the second instance, the Higher Regional Courts
(Oberlandesgerichte) and/or the Supreme Court (Oberster
Gerichtshof) have jurisdiction, depending on which court had
jurisdictionin the firstinstance and on the nature of the appeal.

2.2 s there a right to a jury in business crime trials?

Due to the mandatory jurisdiction rules, under Austrian law,
there is a right of the accused to a jury trial if such a trial is
provided for by law. As mentioned above, depending on the
threatened punishment or the offence charged, a jury trial
(either Geschworenengericht or Schiffengericht) may or may
not be mandatory. Due to the maximum possible sentences,
white-collar cases, in general, rarely take place before a jury.
Rather, they are generally tried before a Schiffengericht made
up of judges and lay jurors.

2.3 Where juries exist, are they composed of citizens

members alone or also professional jurists?

In more serious cases, the court is composed of professional
judges on the one hand and lay judges (citizen members) on the
other hand. In this regard, a distinction can be made between
jury courts (Geschworenengerichte) and the court of lay asses-
sors (Schoffengerichte).

Jury courts consist of a total of 11 judges — of whom eight are
lay judges and three are professional judges.

Acourtoflay assessors usually decidesin a small composition
with one professional judge and two lay assessors. In certain
(rare) cases, the court of lay assessors decides in a large compo-
sition with two professional judges and two lay assessors.

Lay judges are citizen members but may also be law profes-
sionals. However, judges, public prosecutors, notaries, lawyers
and candidates of these professions may not act as lay judges.

3 Particular Statutes and Crimes

3.1 Please describe the statutes that are commonly
used in your jurisdiction to prosecute business crimes,

including the elements of the crimes and the requisite
mental state of the accused.

* Securities fraud

Under Austrian criminal law, a person commits fraud if, by
deceiving someone about facts, he causes that person to do,
tolerate or refrain from doing something that harms that
person or another person’s property, with the intention of
unlawfully enriching himself or a third party through the
deceived person’s conduct.

In any case, the Austrian Stock Exchange Act 2018
(Borsegesetz 2018, BirseG 2018) should be mentioned in
connection with securities fraud. This Act regulates the
administrative offence of misusing insider information and
market manipulation as well as market manipulation punish-
able by court.
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* Accounting fraud

While for a long time in Austria, accounting fraud offences
were scattered over several laws (e.g. Stock Corporation Act,
Limited Liability Company Act), accounting fraud offences
were included in the StGB in 2016.

Decision-makers and authorised representatives are liable
to prosecution, for example, if they misrepresent the net assets,
financial position or results of operations of a company by
providing false or incomplete information — e.g. in the annual
financial statements or at the Annual General Meeting, if this
is likely to cause significant damage (to the company, share-
holders, creditors, etc.).

* Insider trading

The misuse of inside information is both an administrative
criminal offence and a criminal offence. The relevant provi-
sions can be found in the BirseG 2018. It is a criminal offence
to exploit insider information for oneself or a third party.
This can be done by buying and selling securities, changing
or cancelling trading orders or recommending securities or
passing on the information to third parties.

* Embezzlement

Austrian criminal law distinguishes between two types of
embezzlement (“Untreue” and “Veruntreuung”).

“Untreue” is committed when someone knowingly abuses
his authority to dispose/to oblige another person to dispose of
another’s property and thereby damages the other’s property.
A person abuses his authority if he unreasonably violates such
rules that serve to protect the assets of the beneficial owner.

“Veruntreuung” is committed when someone appropriates
something entrusted to him or to a third party with the inten-
tion of unlawfully enriching himself or the third party thereby.

* Bribery of government officials

The criminal offence of bribery of public officials is compre-
hensively regulated. In principle, both sides are liable to pros-
ecution, i.e. the public official who demands an advantage and
the one who promises an advantage to a public official.

A public official is liable to prosecution if he demands,
accepts or allows himself to be promised an advantage for
performing or omitting an official act in breach of his duty, or
for performing or omitting an official act for himself or a third
party in breach of his duty.

The public official shall also be liable to prosecution if he
demands an advantage for himself or a third party or accepts
or allows himself to be promised an undue advantage with the
intention of allowing himself to be influenced in his activity as
a public official.

As already mentioned, the person who offers, promises or
grants an advantage to the public official or a third party shall
also be liable to prosecution.

* Criminal anti-competition

The StGB prohibits agreements restricting competition in
public procurement procedures. Anyone who submits a
request to participate in a procurement procedure or submits
a bid or conducts negotiations based on an unlawful agree-
ment aimed at inducing the contracting authority to accept a
particular bid is liable to prosecution. Punishment for fraud
also appears to be possible in such cases.

Price agreements between bidders in private tenders may
constitute fraud.

The Austrian Federal Act against Cartels and other
Restraints of Competition (Kartellgesetz 2005, KartG 2005)
prohibits, among other things, the abuse of a dominant
market position. Such abuse may consist in particular of
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demanding purchasing or selling prices or other business
terms and conditions that deviate from those that would be
very likely to arise if effective competition existed, taking
into account, in particular, the conduct of entrepreneurs in
comparable markets with effective competition.

* Cartels and other competition offences

The aforementioned KartG 2005 prohibits, among other
things, all agreements between undertakings, decisions by
associations of undertakings and concerted practices that
have as their object or effect the prevention, restriction or
distortion of competition (cartels).

The Federal Act against Unfair Competition (Gesetz gegen den
unlauteren Wettbewerb, UWG) prohibits, for example, aggres-
sive or misleading business practices to protect entrepreneurs
and consumers. Inthe eventofviolations, penalties are possible
in addition to actions for injunctive relief and damages.

* Tax crimes

The Austrian Financial Crimes Act (Finanzstrafgesetz, FinStrG)
regulates a wide range of financial offences. Some offences fall
under the jurisdiction of the courts, others are the responsi-
bility of the tax authorities.

Offences include tax evasion, smuggling, tax fraud and
cross-border VAT fraud.

* Government-contracting fraud

Reference is made to the previous remarks.

Separate criminal offences have been created with regard
to expenditure fraud detrimental to the financial interests of
the European Union and misappropriation of funds and assets
detrimental to the financial interests of the European Union.

* Environmental crimes

The StGB regulates extensive criminal offences against the
environment. These include, for example, intentional and
negligent environmental damage.

* Campaign-finance/election law

Regulationsin thisregard can be found in the Federal Acton the
Financing of Political Parties 2012 (Parteiengesetz 2012, PartG).

It states, for example, that each political party must publicly
report annually on the nature of its income and expenditure
in an accountability report. The Court of Auditors reviews the
reports. Donations and other benefits to parties are also regu-
lated. There are limits and reporting requirements.

Market manipulation in connection with the sale of
derivatives
The BérseG 2018 criminalises market manipulation and refers
to relevant European legislation (Market Abuse Regulation
(MAR), Markets in Financial Instruments Directive (MiFID)).
Some of the offences are administrative violations that are
prosecuted by the Financial Market Authority, while others are
punishable by the courts.

* Money laundering or wire fraud

The criminal offence of money laundering has gained impor-
tance in recent years, also due to European legislation.

The criminal provision covers moneylaundering on the basis
of two different connecting factors. On the one hand, there are
assets that originate from a specific predicate offence, and on
the other hand — without a specific predicate offence being
relevant — assets that belong to a terrorist organisation.

Extensive auditing and reporting requirements have been
introduced in numerous areas to combat money laundering.
This applies, for example, to credit and financial institutions,
insurance companies, as well as to lawyers and notaries, who
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must carefully check all transactions in which they carry out
financial or real estate transactions on behalf of and on the
account of their client, etc.

* Cybersecurity and data protection law

The StGB recognises several offences related to cybercrime.

Criminal offences include unlawful access to a computer
system, violation of telecommunications secrecy, improper
interception of data, data damage, disruption of the func-
tioning of a computer system, misuse of computer programs or
access data, etc. In addition to these specific offences, general
offences such as fraud may also be applicable.

The Austrian Data Protection Act (Datenschutzgesetz, DSG)
contains a fundamental right to data protection. In addition to
the Austrian Data Protection Act, the European General Data
Protection Regulation (GDPR) is directly applicable in Austria.

* Trade sanctions and export control violations

The Austrian Foreign Trade and Payments Act 2011
(Aufenwirtschaftsgesetz 2011, AuffWG 2011) has implemented
key European law requirements and contains provisions on
export controls, the control of the movement of defence goods
within the European Union and the control of the takeover of
Austrian companies by persons or companies from third coun-
tries (outside the European Union, EEA and Switzerland).

In the event of violations, the law provides for consequences
under administrative criminal law as well as offences punish-
able by the courts.

* Any other crime of particular interest in your jurisdiction
There are no other crimes of particular interest in our
jurisdiction.

3.2 Is there liability for inchoate crimes in your
jurisdiction? Can a person be liable for attempting to

commit a crime, whether or not the attempted crime is
completed? Can a person be liable for “misprision” by
helping another avoid being located or discovered?

Under Austrian law, the attempt to commit an offence is
generally punishable. A prerequisite for the existence of an
attempt is that at least one objective element of the offence
is missing — otherwise the offence would be completed. In
addition, the perpetrator must have acted with full intent to
commit the crime and must have committed an act of execu-
tion (Ausfiihrungshandlung). Full intent means that the perpe-
trator decides to carry out the act.

It should be noted that, although the fact that there was
merely an attempt does not affect the threat of punishment
as such, it is a very significant mitigating factor that the court
must take into account when imposing the penalty.

Under certain circumstances, it may be possible to with-
draw from the attempt — both the completed and the unfin-
ished attempt — and thus negate the criminal liability.

4 Corporate Criminal Liability

4.1 Is there entity liability for criminal offences?
If so, under what circumstances will an employee’s

conduct be imputed to the entity? Are there ways in
which an entity can avoid criminal liability for the acts
of its employees or agents?

The Austrian Act on Corporate Criminal Liability
(Verbandsverantwortlichkeitsgesetz, VbVG) regulates the liability
of an association (e.g. stock corporations, limited liability
companies, etc.) for criminal offences committed by its
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decision-makers and employees, when there have been viola-
tions of duties affecting the association. The decisive factor is
that the criminal offence of a decision-maker or an employee
canbeattributed to the association. The criminal offence either
must have been committed for the benefit of the association or
must have violated obligations that affect the association.

While criminal offences committed by decision-makers can
be attributed to the association immediately, additional criteria
must be met for criminal offences committed by employees.
So-called organisational culpability on the part of the associ-
ation is required, i.e. that the criminal offence must have been
made possible or substantially facilitated by the negligence of a
decision-maker, for instance if reasonable and necessary tech-
nical, organisational or personnel measures to prevent such
criminal offences were committed. A criminal offenceis attrib-
utable to the association if an employee has acted unlawfully;
fault on the part of the employee is not required.

This means that liability does not exist for every criminal act
committed by a decision-maker or an employee, but that the
act must always be attributed to the association. Only when
the legal prerequisites described above are fulfilled can the
association be held liable.

4.2 Is there personal liability for managers, officers,

and directors if the entity becomes liable for a crime?
Under what circumstances?

Regardless of the criminal liability of the association, the deci-
sion-makers and employees who committed the crime are
also criminally liable at the same time. Thus, simultaneous
punishment of legal persons and natural persons is possible.

If the association is ordered to “repair” the damage caused,
the association may seek recourse under Austrian tort law.
However, there is no recourse if an association fine has been
imposed.

4.3 Where there is entity liability and personal
liability, do the authorities have a policy or preference
as to when to pursue an entity, when to pursue an
individual, or both? Has the preference changed in
recent years? How so?

Authorities conduct proceedings against the association and
the natural persons simultaneously. However, experience
shows that the authorities often focus more on the individ-
uals and tend to treat the proceedings against the association
as ancillary. A change in the behaviour of the authorities in
recent years has not been observed.

4.4 In a merger or acquisition context, can successor

liability apply to the successor entity? When does
successor liability apply? When does it not apply?

The VbVG contains alegal succession clause. It provides thatin
the event of legal succession, the legal consequences provided
for in this Act shall affect the legal successor. If there is more
than one legal successor, a fine imposed on the legal prede-
cessor may be enforced against any legal successor.

Legal succession primarily means all the forms of universal
succession (e.g. transformation, merger, takeover), but not
singular succession. In the area of singular succession,
however, there is —in order to avoid circumvention — an excep-
tion, if the business or activity is essentially continued and the
ownership structure is essentially the same.
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A prerequisite for the application of the provision is that the
legal successor is an association. This means that if the assets
of, for example, a general partnership (OG) are transferred to
a single person, the latter becomes a sole proprietor and the
provision does not apply.

5 Statutes of Limitations

5.1 How are enforcement-limitations periods

calculated, and when does a limitations period begin
running?

While under Austrian civil law, most claims are subject to
a three-year statute of limitations (from the time when the
damage and the person of the tortfeasor became known to the
injured party; if the damage and the person of the damaging
party have not become known to the damaged party, the limi-
tation period is 30 years), the limitation period is 30 years if the
damage has arisen from one or more offences that are punish-
able by law, can only be committed intentionally and are
punishable by more than one year of imprisonment (the limita-
tion period begins to run from the time of the damaging event).

In criminal law, the limitation period depends on the threat
of punishment. For example, according to Section 57 of the
StGB, the limitation period is one year if the threat of punish-
ment is no more than six months, three years if the threat
of punishment is no more than one year and five years if the
threat of punishment is no more than five years.

The limitation period begins to run as soon as the criminal
act is completed or the criminal conduct stops.

5.2 Can crimes occurring outside the limitations

period be prosecuted if they are part of a pattern or
practice, or ongoing conspiracy?

The statute of limitations does not begin to run for offences
thatare ongoing. Inthese cases, the statute of limitations does
not begin to run until the last criminal offence is completed.

If the offender commits another criminal offence during
the limitation period, which is based on the same harmful
tendency, the limitation period is extended.

5.3 Can the limitations period be tolled? If so, how?

The limitation period shall not include, for example, a period
during which prosecution may not be initiated or continued
under a statutory provision (e.g. in case of diplomatic immu-
nity). The time between the first questioning of the accused
and the final termination of the proceedings shall also not be
included in the limitation period.

6 Initiation of Investigations

6.1 Do enforcement agencies have jurisdiction to
enforce their authority outside your jurisdiction’s
territory for certain business crimes? If so, which laws
can be enforced extraterritorially and what are the

jurisdictional grounds that allow such enforcement?
How frequently do enforcement agencies rely on
extraterritorial jurisdiction to prosecute business
crimes?

Austrian criminal laws apply to certain offences enumer-
ated in the law that were committed abroad, regardless of the
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criminal laws of the place where the offence was committed.
For acts other than those expressly designated in the law that
were committed abroad, Austrian criminal laws apply under
certain conditions, provided that the acts are also punishable
under the laws of the place where they were committed.

Austrian law enforcement agencies regularly cooperate with
foreign law enforcement agencies within the framework of
national and international regulations.

6.2 How are investigations initiated? Are there
any rules or guidelines governing the government’s

initiation of any investigation? Can third parties learn
how the investigation began or obtain the initial file
documents? If so, please describe them.

Most criminal offences are official offences. For these offences,
the public prosecutor’s office or the criminal police must act
when it becomes aware of the case. In a few cases, the victim of
the crime must authorise the public prosecutor’s office to pros-
ecute or, in some cases, file a criminal complaint himself.
Third parties may also inspect the files if they have a justi-
fied legal interest, provided this does not conflict with an over-
riding public interest. In the preliminary proceedings, the
decision on this is incumbent on the public prosecutor’s office,
and in subsequent proceedings, on the court. Permission to
inspectfiles for research purposesis —in general —also possible.

6.3 Do the criminal authorities in your jurisdiction
have formal and/or informal mechanisms for

cooperating with foreign enforcement authorities? Do
they cooperate with foreign enforcement authorities?

Austrian authorities can and regularly do seek legal assistance
from foreign authorities.

7 Procedures for Gathering Information
from a Company

7.1 What powers does the government have

generally to gather information when investigating
business crimes?

Austrian law enforcement authorities have numerous powers
at their disposal for gathering evidence. Witnesses can be
questioned, houses searched, documents seized or conversa-
tions intercepted.

These measures are all regulated in a separate section in
the Austrian Code of Criminal Procedure (Strafprozessordnung,
StPO). Depending on the extent of the encroachment on the
rights of the person concerned, either only an order from the
public prosecutor’s office is required or, additionally, also
court approval. In certain cases — especially in cases of immi-
nent danger — the criminal investigation department can take
action on its own initiative.

Every measure taken must be proportionate.

Document Gathering:

7.2 Under what circumstances can the government
demand that a company under investigation produce

documents to the government, and under what
circumstances can the government raid a company
under investigation and seize documents?

The search of places and objects (as well as persons) is
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permissible if it can be assumed on the basis of certain facts
that a person suspected of committing a criminal offence is
hiding there or that evidence is present that may need to be
secured or evaluated.

7.3 Are there any protections against production
or seizure that the company can assert for any types
of documents? For example, does your jurisdiction

recognise any privileges protecting documents
prepared by in-house attorneys or external counsel, or
corporate communications with in-house attorneys or
external counsel?

The StPO provides that documents and information in the
possession of the accused and prepared by him or his lawyer
for the purpose of his defence may not be seized.

Certain professional groups—includinglawyersin particular
—are entitled to refuse to hand over data carriers or documents
within the scope of their duty of confidentiality. The docu-
ments must then be submitted to the court, which decides
whether the production would violate professional duties.

7.4 Are there any labour or privacy laws in your
jurisdiction (such as the General Data Protection
Regulation in the European Union) that may impact
the collection, processing, or transfer of employees’
personal data, even if located in company files?
Does your jurisdiction have blocking statutes or
other domestic laws that may impede cross-border
disclosure?

Austria is subject to the rules of the GDPR.

7.5 Under what circumstances can the government
demand that a company employee produce documents
to the government, or raid the home or office of an
employee and seize documents?

The conditions under which the government may demand
documents from an employee are the same as when docu-
ments are demanded from the company.

7.6 Under what circumstances can the government
demand that a third person or entity produce
documents to the government, or raid the home or
office of a third person or entity and seize documents?

If the legal requirements for, for example, a house search are
met, such a search is also permissible in this case.

Questioning of Individuals:

7.7 Under what circumstances can the government
demand that an employee, officer, or director of a

company under investigation submit to questioning? In
what forum can the questioning take place?

A distinction must be made between whether the person is to
be questioned as an accused or as a witness.

An accused person is someone who, on the basis of certain
facts, is specifically suspected of having committed a criminal
offence and, in order to clarify this suspicion, evidence is taken
or investigative measures are ordered or carried out.
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An accused person may not be forced to incriminate himself.
He shall be free to testify or refuse to testify and shall have the
right to have a defence attorney present at any stage of the
proceedings.

Witnesses are persons other than the accused who could
have directly or indirectly perceived facts that are essen-
tial for the clarification of the criminal offence or otherwise
relate to the subject matter of the proceedings and who are to
testify about them in the proceedings. Witnesses are obliged
to testify correctly and completely. In certain cases, witnesses
have the right to refuse to testify or may not be examined as
witnesses. Witnesses have the right to have a trusted person
present during questioning.

7.8 Under what circumstances can the government

demand that a third person submit to questioning? In
what forum can the questioning take place?

Largely under the same conditions and prerequisites as just
described.

7.9 What protections can a person assert upon being
questioned by the government? Is there a right to be
represented by an attorney during questioning? Is

there a right or privilege against self-incrimination
that may be asserted? If a right to assert the privilege
against self-incrimination exists, can the assertion of
the right result in an inference of guilt at trial?

See the answer to question 7.7 above.

The principle of free evaluation of evidence applies to
Austrian criminal proceedings. In principle, itis permissible to
evaluate the silence of the accused. In accordance with Art. 6
of the European Convention on Human Rights, it depends very
much on the individual case whether and how the silence of
the accused is assessed. The prerequisite will probably be that
the evidence against the accused gives rise to such a serious
suspicion that, according to common sense, the only conclu-
sion that can be drawn from the accused’s silence is that the
accused has no answer to the evidence against him (following
a decision of the European Court of Human Rights).

8 Initiation of Prosecutions / Deferred
Prosecution / Civil Dispositions

How are criminal cases initiated?

The criminal investigation department and the public pros-
ecutor’s office are obliged to investigate ex officio any initial
suspicion of a criminal offence that comes to their atten-
tion and that is not merely to be prosecuted at the request of
a person entitled to do so. In practice, criminal offences are
often actively reported to the police or prosecutor’s office, and
the authorities then begin their investigation.

8.2 What rules or guidelines govern the

government’s decision to charge an entity or
individual with a crime?

In Austria, the VbVG regulates the liability of an association
for criminal offences committed by its decision-makers and
employees.
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8.3 Can a defendant and the government agree

to resolve a criminal investigation through pretrial
diversion or an agreement to defer prosecution? If
so, please describe any rules or guidelines governing
whether pretrial diversion or deferred prosecution
agreements are available to dispose of criminal
investigations.

If the requirements are met, “diversion” is possible.

The prerequisites are that the facts of the case have been suffi-
ciently clarified, the offence is not punishable by more than five
years’ imprisonment, the guilt of the defendant is not consid-
ered to be serious and the offence has not resulted in the death
of a human being, unless a relative of the defendant was killed
through negligence and punishment does not appear to be
necessary in view of the severe psychological stress this caused
the defendant. Furthermore, punishment of the defendant
must not be necessary to deter him from committing crimes
or to counteract the commission of crimes by others. Instead
of punishment, the prosecution (or later the court) imposes
a diversion measure, to which the defendant must consent.
The diversion measures available are: the payment of a sum
of money; the performance of community service; the imposi-
tion of a probationary period, combined with probation and the
performance of conditions; and offence resolution.

Diversion for the offence of abuse of official authorityis stat-
utorily restricted and diversion for sex offences punishable by
more than three years’ imprisonment is statutorily excluded.

8.4 If deferred prosecution or non-prosecution
agreements are available to dispose of criminal
investigations in your jurisdiction, must any aspects

of these agreements be judicially approved? If so,
please describe the factors that courts consider when
reviewing deferred prosecution or non-prosecution
agreements.

The only possible option is “diversion”, as described in ques-
tion 8.3 above. In preliminary proceedings, the power of deci-
sion lies with the public prosecutor’s office; in main proceed-
ings, it lies with the court.

8.5 In addition to, or instead of, any criminal
disposition to an investigation, can a defendant be
subject to any civil penalties or remedies? If so, please
describe the circumstances under which civil penalties
or remedies may apply.

In addition to the criminal proceedings, civil proceedings may
also be instituted. The victim of a crime may join the crim-
inal proceedings with his claims against the defendant and/or
pursue these under civil law as well.

If the victim joins the criminal proceedings as a private party,
he must declare the damage suffered. If the damage cannot be
determined — or can only be determined with disproportionate
effort— the victim shall be referred to civil proceedings.

8.6 Can an individual or corporate commence

a private prosecution? If so, can they privately
prosecute business crime offences?

See the answers to questions 1.1 and 8.1 above.

There are some offences for which the victim must file
charges themselves (Privatanklagedelikte, e.g. insult) and
offences for which the victim must authorise prosecution
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(Ermdchtigungsdelikte, e.g. deception). However, the classic busi-
ness crimes (e.g. fraud, embezzlement) do not fall under these
categories, but are rather offences to be prosecuted ex officio.

9 Burden of Proof

9.1 For each element of the business crimes
identified above in section 3, which party has the

burden of proof? Which party has the burden of proof
with respect to any affirmative defences?

The prosecution has the burden of proof.

9.2 What is the standard of proof that the party with
the burden must satisfy?

The standard of proof generally required is proof beyond any
reasonable doubt.

As a consequence of this principle, doubts must always work
in favour of the defendant (in dubio pro reo).

9.3 In a criminal trial, who is the arbiter of fact? Who
determines whether the party has satisfied its burden
of proof? If a jury or group of juries determine the
outcome, must they do so unanimously?

The court decides according to its free conviction on the basis
of the evidence presented.

The jury vote need not be unanimous; a majority of the votes
is sufficient. In the event of a tie, the opinion more favourable
to the defendant prevails.

10 Conspiracy / Aiding and Abetting

10.1 Can a person who conspires with or assists
another to commit a business crime be liable? If so,

what is the nature of the liability and what are the
elements of the offence?

Not only the direct perpetrator commits the punishable act,
but also the person who designated another to perform it or
otherwise contributes to its performance. A designating
offender is one who causes another to commit a criminal
offence. A contributory offender is anyone who otherwise—i.e.
in a way other than by designating another person — contrib-
utes to the execution of a criminal offence.

If more than one person was involved in the act, each of
them shall be punished according to their fault.

11 Common Defences

11.1 Is it a defence to a criminal charge that the
defendant did not have the requisite intent to commit

the crime? If so, who has the burden of proof with
respect to intent?

A person acts intentionally if he intends to commit an act
that corresponds to a statutory crime; for this it is sufficient
that the perpetrator seriously believes that this realisation is
possible and accepts it (dolus eventualis). This form of intentis
sufficient in most cases.

For some offences, the offender must act intentionally (dolus
directus) or knowingly.
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The perpetrator acts intentionally (dolus directus) if he is
concerned with the realisation of the circumstance or result
for which the law presupposes intentional action.

The offender acts knowingly if he not only considers the
circumstance or result for which the law presupposes knowl-
edge to be possible, but also considers its existence or occur-
rence to be certain.

Some criminal offences require negligence for criminal
liability.

A person acts negligently if he disregards the care that is
incumbent on him under the circumstances and that is possible
and reasonable for him under his mental and physical circum-
stances, and therefore fails to recognise that he may bring about
a condition that corresponds to a statutory offence. A personis
also negligentif he considers it possible that he will bring about
such a condition but does not intend to do so.

A person acts grossly negligent if he acts in an unusually
and conspicuously careless manner, so that the occurrence of
a condition corresponding to the legal facts was foreseeable as
almost probable.

Whether the requirement of intent or negligence is met, the
court decides according to its free conviction on the basis of
the evidence.

11.2 Is it a defence to a criminal charge that the
defendant was ignorant of the law, i.e., that he did not
know that his conduct was unlawful? If so, what are

the elements of this defence, and who has the burden
of proof with respect to the defendant’s knowledge of
the law?

If the alleged offender does not recognise the unlawfulness of
the act due to an error of law, he shall not act culpably if he
cannot be blamed for the error.

The error of law is blameworthy if the wrong was easily
recognisable for the offender, as for everyone, or if the offender
did not familiarise himself with the relevant regulations, even
though he would have been obliged to do so according to his
profession, activity or other circumstances.

If the error is reproachable and if the offender acted inten-
tionally, the penalty provided for the intentional act shall be
imposed and if he acted negligently, the penalty provided for
the negligent act shall be imposed.

11.3 Is it a defence to a criminal charge that the
defendant was ignorant of the facts, i.e., that he did
not know that he had engaged in conduct that was

unlawful? If so, what are the elements of this defence,
and who has the burden of proof with respect to the
defendant’s knowledge of the facts?

If the offender does notrealise that he is committing a criminal
offence by his actions, he may be acting withoutintent. He can
therefore not be punished according to an intentional offence.
If, however, there is a corresponding negligence offence and
the offender has acted negligently, then possible liability for
negligent action remains.

Again, burden of proof lies with the court. The court must
investigate all the arguments, in this case especially if the
offender was aware of all the facts of the case.
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12 Voluntary Disclosure Obligations

12.1 If a person or entity becomes aware that a crime
has been committed, must the person or entity report
the crime to the government? Can the person or

entity be liable for failing to report the crime to the
government? Can the person or entity receive leniency
or “credit” for voluntary disclosure?

There is no general obligation for individuals or companies to
report a crime. However, voluntarily reporting a crime, coop-
erating with the authorities, making amends for damages,
etc., are all mitigating factors and can mitigate the threat of
punishment.

13 Cooperation Provisions / Leniency

13.1 If a person or entity voluntarily discloses
criminal conduct to the government or cooperates
in a government criminal investigation of the person
or entity, can the person or entity request leniency

or “credit” from the government? If so, what rules
or guidelines govern the government'’s ability to
offer leniency or “credit” in exchange for voluntary
disclosures or cooperation?

As mentioned under question 12.1, the leniency programme is
still new in Austria and currently under evaluation.

In general, leniency is a special form of “diversion”. The
offender must voluntarily approach and cooperate with
the prosecution or the criminal police, and he must make a
remorseful confession. If all legal requirements for granting
leniency are met, the prosecution must proceed as in the case
of “diversion”. The principal witness agrees to a measure
(payment of a monetary reward, performance of commu-
nity service, probationary period, etc.) and the proceedings
against him are discontinued, subject to later prosecution.
If, in the course of further proceedings, it turns out that the
principal witness has violated duties, the proceedings against
him may be reopened. If the proceedings against the accused
third party have been concluded with legal effect, the public
prosecutor’s office shall finally discontinue the investigation
conducted against the principal witness. Itisrequired thatthe
principal witness has fulfilled his obligations (payment of a
monetary reward, performance of community service, proba-
tionary period, etc.).

13.2 Describe the extent of cooperation, including
the steps that an entity would take, that is generally

required of entities seeking leniency in your
jurisdiction, and describe the favourable treatment
generally received.

See the answer to question 13.1 above.
14 Plea Bargaining

14.1 Can a defendant voluntarily decline to contest
criminal charges in exchange for a conviction on

reduced charges, or in exchange for an agreed-upon
sentence?

Plea bargaining is prohibited in Austria.
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14.2 Please describe any rules or guidelines
governing the government’s ability to plea bargain
with a defendant. Must any aspects of the plea bargain
be approved by the court?

Plea bargaining is prohibited in Austria.
15 Sealing

15.1 Are there instances where the court proceedings

or investigation files are protected as confidential or
sealed?

The accused person in criminal proceedings especially has
the right to inspect the entire content of the file. Only if itis
unavoidable for specific, valid reasons, individual parts of the
file can be excluded. The same applies if certain investigative
measures are to be carried out and it is to be feared that the
purpose of the investigation would be impaired by the inspec-
tion of the files.

16 Elements of a Corporate Sentence

16.1 After the court determines that a defendant is
guilty of a crime, are there any rules or guidelines

governing the court’s imposition of a sentence on the
defendant? Please describe the sentencing process.

Once the court is convinced of the defendant’s guilt, it must
determine the punishment it deems appropriate. Austrian
criminal law provides for minimum and maximum penalties
(for both fines and imprisonment). The court is not bound by
precise guidelines in sentencing but must consider mitigating
and aggravating circumstances. Mitigating circumstances
are, for example, a remorseful confession, compensation for
damages or if the crime was only attempted, etc. Aggravating
circumstances are, for example, if the defendant already has a
criminal record or the amount of damage caused. The court
may also suspend certain sentences.

16.2 Before imposing a sentence on a corporation,
must the court determine whether the sentence

satisfies any elements? If so, please describe those
elements.

If an association is responsible for an offence, an association
fine shall be imposed on it.

The fine shall be assessed in units of EUR 50 to EUR 10,000
according to the earning situation of the association, taking
into account its other economic performance. The court shall
weigh aggravating and mitigating grounds.

In particular, the fine shall be higher: the greater the
damage or endangerment for which the association is respon-
sible; the greater the advantage gained by the association from
the offence; and the more unlawful conduct was tolerated or
encouraged by employees.

In particular, the fine shall be lower: if the association has
already taken precautions to prevent such acts before the act
in question occurred or has urged employees to behave in a
law-abiding manner; if the association is only responsible for
criminal offences committed by employees; if it has made a
considerable contribution to establishing the truth after the
act; if it has made good the consequences of the act; if it has
taken substantial steps to prevent similar acts in the future;
and if the act has already resulted in serious legal disadvan-
tages for the association or its owners.

Suspension of the sentence is possible in certain cases.
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16.3 Do victims have an opportunity to be heard
before or during sentencing? Are victims ever

required to be heard? Can victims obtain financial
restitution or damages from the convicted party?

Although the StPO does not require the victim to be heard or
questioned, in practice, a hearing will generally be unavoid-
able in order to clarify the relevant facts.

As a private party that has joined the criminal proceed-
ings (Privatbeteiligter), the victim can also assert claims
under private law (e.g. damages, compensation for pain and
suffering) in criminal proceedings. However, victims, espe-
cially those with extensive claims, are often referred to civil
law proceedings and are awarded only a small symbolic
amountin criminal proceedings.

If the victim joins the proceedings as a private party, he has
therightto present and substantiate his claims and commenton
the question of guilt, after the prosecutor’s closing statement.

17 Appeals

17.1 Is a guilty or a non-guilty verdict appealable by

either the defendant or the government?

Both the defendant and the prosecution may appeal against a
guilty verdict. Only the public prosecutor may appeal against
an acquittal.

If both parties appeal, the verdict can be changed in both
directions, i.e. both in favour of the defendant and against the
defendant.

If only the defendant appeals and the prosecution does not,
the appellate court may not increase the sentence on appeal.

17.2 Is a criminal sentence following a guilty verdict

appealable? If so, which party may appeal?

See the answer to question 17.1 above.

17.3 What is the appellate court’s standard of review?

An appeal against a criminal conviction may have several
grounds related to the verdict itself or of the preceding
proceedings for errors that must result in nullity. The question
of guilt may be contested. It is also possible to challenge the
sentencing and decisions on private law claims. In the case of
judgments in which jurors have participated, it is not possible
to contest the question of guilt.

17.4 If the appellate court upholds the appeal, what

powers does it have to remedy any injustice by the trial
court?

The details depend on which courts have jurisdiction in the
first and second instance. The following may be possible
depending on the jurisdiction of the court.

The court of appeal may uphold the contested decision or
annul the contested judgment and refer the criminal case back
to the first instance. A new hearing will then take place and
a new decision will be issued. The court of appeal may also
change the contested judgment and possibly arrive from a
guilty verdictin the firstinstance to an acquittal (or vice versa).
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